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Many stand against any move against franchising reform in Australia; however my original 
condemnation of the Queensland Law Society [QLS] submission at BlueMauMau was 
perhaps foolish but definitely wrong. 

Clearly all excepting the Franchisor Council of Australia and the previous and current federal 
Small Business Ministers agree that effective protections for all parties and the industry are 
necessary but to varying degrees depending on whether the opinion comes from a real 
victim, one being processed or the more distant stakeholder. What form new legislation 
should be is rightfully in question from QLS.   

The QLS submission does not deny need but like all other stakeholders including the 
Australian states, prefers that reform be at a federal level.  It does outline concerns with 
proposed state legislation that need to be addressed but there were points missed. 
Obviously not too many stakeholders read their submission and hopefully now they will. 

It must be said at the outset that any legislation that potentially undermines the value of 
franchisee investments must be avoided.  Franchisees can hardly argue for detrimental Law 
to replace detrimental Law. The argument is not for more regulation but effective regulation. 

The Constitutionality of the Bill 

WA has attained legal advice which determined that there was no basis for a challenge on 
Constitutional grounds however; the Society does raise some concerns within Constitutional 
issues that should be addressed. 

The QLS’s objection to states imposing additional pecuniary penalties on top of available 
TPA penalties appears to rely on penalties that have clearly not been utilized to the point of 
being ineffective and the deterrent value of current TPA penalties and their application 
obviously needs review. 

A QLS reference to already available ‘extensive rights to relief’ does not mention the 
historical inability of franchisees to achieve such relief from the regulator or Courts.  

Stakeholders suggest that the purpose of effective penalties is to allow an authority that 
recommends such penalties to reinforce and communicate that new oversight of franchising 
should cause a review of practices and proposed practices.   

QLS appears to have legitimate concerns as to the prospect of double jeopardy and these 
concerns need to be addressed. If it were to be the case that ACCC investigations were 
effectively and more speedily conducted and penalties effective in their value to enhancing 
the franchising environment then it would seem remiss to double up on any action.  

QLS refers to the potential for franchisees to abuse the existence of state and federal 
regulation however there should be equal concern that franchisors could find preference in 
an overriding and yet historically underperforming federal regulation.   

The QLS submission presupposes that the historical use of ‘enforceable undertakings’ by 
the ACCC has been an effective deterrent for breaches of the Code. The historical use of 
weak and rare ‘enforceable undertakings’ has done little to stem the growth of abuse in 
franchising and more likely has established that deterrents are nothing to be feared by rogue 
franchising.    



The question of procedural abuse by any party taking action under any Franchising Bill 
appears to be a matter of a need to clarify within the Bill to eliminate or condition parties from 
running a complaint under both federal and state Law.   

Stakeholders might refer these QLS concerns to the historical performance of the ACCC 
where opportunism has flourished at a rate far greater than the growth of franchising.   

QLS raises concerns that franchisees might undertake ‘frivolous or vexatious’ claims against 
franchisors and in doing so ignores that historical practice from franchisors relying on their 
more financially powerful standing in current dispute mechanisms and the ‘default win’ when 
financially weak franchisees cannot participate. 

QLS suggests that introducing a statutory cause of action and right to sue in favor of ‘any 
person who suffers harm’ should be excluded under franchising legislation as such a 
statutory ability would potentially include harmed parties other than franchisees and such an 
ability for other parties is already available.  There are points made that need clarification at 
least.   

There are sustainable arguments that were effective legislation to be introduced collateral 
damage to non-franchisee parties would be minimized and that such an ability should be 
maintained if only for deterrent value. 

QLS argues that on the basis of already existing rights of action for personal injury there 
should be no duplicated right within state and federal franchising legislation. Such an 
argument might be dismissed on the grounds of efficiency and addressing the historical 
inability of ability of franchisees to sustain Court costs which are central to the problems 
facing franchisees and central to the solution needed.  

Rightly so the QLS is concerned at the potential to enforce the Bill against the growing 
phenomenon of liquidators in control of failed franchisors and its concerns need to be 
considered.  

The QLS calls for clarity on jurisdiction and it appears that would involve a re-drafting of 
Clause 4 to ensure the jurisdiction intended by WA in this case, is not subject to dispute and 
meets the needs of protecting franchisee investors in WA. 

Good Faith 

QLS contends that franchise agreements constituted outside WA but operating in WA should 
not be subject to the protections of the WA Franchising Bill for residents of WA.  The WA 
Parliament would be reasonably expected to disagree. 

Whilst there is clear uncertainty raised by the QLS it offers no alternative but to seemingly 
suggest depriving WA franchising of a obligation to a duty of good faith in WA.  Quite 
possibly the repercussions of excluding such an obligation for agreements constituted 
outside of WA is to simply drive those that would operate in bad faith from the WA 
jurisdiction while allowing them to continue to operate in WA. 

QLS takes exception to a failure to exclude agreements that come under other 
Commonwealth Mandatory Codes [Oilcode] or fractional franchise agreements [Regulation 
5(3)(b)] and in light of the intent of the WA Franchising Bill it appears that this issue may 
have to be addressed. This appears not to be an issue referred to in any Inquiry. 

QLS raises concerns as to the cost to franchisors based outside WA when called to answer 
to claims of breach and possible prosecution in WA under WA Law. Currently typically 
underfunded franchisees are subjected to comparable costs under contractual obligation 
when claims by the franchisor are based in another state and where often such claims are 
‘frivolous and vexatious’ as a strategy to weaken a franchisee airing legitimate complaint.   



It can be clearly argued that the role of the Commissioner in WA is designed to minimize 
costs for all parties. QLS appears not to disagree with the general principle of Good Faith 
obligations in franchise agreements but as all stakeholders agree; the Society argues for 
federal regulation. 

Retrospectivity and Remedial Orders 

Concerns by QLS regarding the 6 year term of retrospective application of the WA Bill are 
that they would produce outcomes inconsistent with the principles of natural justice.  

It is clear that the WA Bill does not create breaches of Law where natural justice has 
historically been denied to underfunded franchisees. They are refused access to evidence of 
unfair dealings withheld by unscrupulous franchisors where the poor performance of 
deficient current and past legislation and the ACCC has allowed breaches of Law to go 
unaddressed often producing prosperity for the perpetrator and poverty for the victim. 

The QLS concerns as to a potential ‘opening of the floodgates’ effect appear exaggerated 
given that franchisees would continue to be required to present mostly evidence that would 
no longer be available and have demonstrable legitimate cause.  However QLS raises a 
concern that needs to be addressed where there is potential for innocent third parties to 
incur unintended damage where a churned franchise has been on sold to an innocent party.  

The QLS has concerns of the implications of the handling of non-renewal under the WA Bill.  

It is obvious the intention of the Bill is to negate the practice of refusing renewal 
unreasonably to abusively profit from the investment and effort of franchisees where those 
investors for no other reason than opportunism, are forced out with only the marked down 
pittance value of assets and a restraint of trade as observed in the documented growth in 
franchise churning.  

Whilst the intention of the right to refuse renewal must be maintained the escalation of such 
unfair and unreasonable practices must be addressed. Also worth noting is the historical use 
of threat of non-renewal to deny the airing of legitimate franchisee complaints.   

QLS concerns as to the relocation of site based franchises where a lease non-renewal 
forces such relocation is a constant issue that the industry deals with and therefore the QLS 
concern as to that influence on non-renewal of leases and renewal of franchise agreements 
would be unfounded. 

The Bill gives no automatic right of renewal where a franchisee’s compliance performance 
does or potentially does damage to the investments of all other parties to a franchise where 
the franchisee has an obligation to act in good faith and that performance to be determined 
by the Commissioner rather than the franchisor. In practice where there is a justifiable 
decision not to renew a franchise agreement that decision has the support of the remaining 
network of franchisees and cause to review would be denied.  

The Bill’s handling of non-renewal of franchise agreements could be expected to increase 
confidence in franchising, franchise agreements and the delivery of natural justice.  

While Australia tends to reject retrospective legislation it is not the case in Tax as example 
and it has been argued repeatedly in regard other matters. Retrospective legislation does 
exist outside of Australia, including in the US, and appears to come from a review of needs.    

QLS rightfully raises questions and concerns as to potential outcomes of renewal decisions 
not adjudicated reasonably but seems to ignore the reputational damage to innocent 
franchisors caused by unscrupulous franchisors acting in bad faith.   

The Society notes: ‘that unless there is good reason, legislation should address future 
conduct, not past conduct.’ 



It appears necessary to debate ‘good reason’ on the basis of historical ‘good reason’. 

Cost implications for professionals, business and the states and territories 

QLS is rightly concerned that legal professionals might be attached to prosecutions of 
breaches of WA Law where innocent and uninsured lawyers are placed in jeopardy and 
forced to excuse themselves from representation of their client while limiting their ability to 
access to information to defend.     

The Society also accepts; ‘whilst any deliberate or active participation in a breach of the law 
by a legal practitioner should result in a prosecution of that individual.’  

The Society notes the potential for multiple jurisdictions and conflicting Law as those which 
exist in the United States where various levels of state and federal Law exist however the 
suggestion that state legislation has diminished franchisor investment in those jurisdictions 
cannot be supported. 

The QLS concern of additional costs being incurred with duplicated investigations and 
prosecutions needs to be addressed.   

In considering costs issues QLS has not referred to the intent of the WA Bill to circumvent 
failures in current legislation and regulation whereby franchisors have historically shut down 
legitimate complaints with the threat of their much more powerful financial ability.  

Not mentioned is the historical reality that where franchisees who have attempted to litigate 
have incurred substantial and often life destroying costs against a franchisor determined to 
send a warning to an entire network by deliberately extending litigation until franchisees can 
no longer continue to pursue legitimate action.  

Not mentioned is that the issue of the abuse of that imbalance of financial power in conflict 
resolution is central either to allowing abuse in franchising to continue or to bring about a 
safer franchising environment for franchisee investors by delivering a speedy affordable 
dispute resolution process that eliminates such abuse of legislative and regulatory flaw.     

QLS does not mention the social costs to the people of Australia or the cost to government 
support agencies for so many franchisees that lose everything and too often become 
unemployable due to health outcomes both physical and psychological.  Not mentioned is 
the effect that has on families and future generations of those families.  Death as a cost is 
not mentioned. 

That the Society does not mention these and other aspects of costs should not distract from 
the reality that QLS is not arguing against a better more equitable resolution of disputes to 
remove the abuse of imbalance of financial power in achieving fair and reasonable outcomes 
for parties to franchise agreements.  

QLS argues that under currently proposed legislation the shift of costs to the [heavily funded] 
franchisor should be reasonably avoided and again; that the federal government should be 
responsible. 

Impact and operation of the Bill 

The Society suggests that the potential problems from the proposed state legislation 
establish good cause for the proposed state legislation to be dropped in favour of federal 
legislation. QLS refers to potential interstate trade difficulties and increased costs to all 
parties under the proposed state legislation. While trade may or may not be a legitimate 
issue the cost savings and investor confidence factor can be argued to far outweigh any 
detriment that may be incurred. 



QLS argues that Courts should determine where failures to operate in ‘good faith’ have 
occurred and that the definition of ‘good faith’ should occur over time.  

The Society does not mention that failing to define ‘good faith’ over the last forty and more 
years find us today with an unacceptable level of abuse and bad faith dealings because 
access to Court for the majority is an absolute reality where examples of bad faith dealings 
are well known and documented.  

The Society recommends a more exhaustive definition of ‘harm’ in relation to a Statutory 
cause of action ‘granting relief to persons who have suffered harm.’ 

Conclusion  

QLS raises concern as to law proposed for WA and does not address the concerns of all 
stakeholders as to the historical culture of non-performance by the ACCC in regard to the 
franchising sector.  

There is legitimacy in arguing for the right to appeal a decision against any party to a 
franchise agreement. 

Establishing a dedicated franchising regulator for franchising was discussed in the two state 
Inquiries and in the federal Inquiry however that was not taken up by the Small Business 
Minister. Both WA and SA are proposing to do so.   

The proposed legislation in WA came about from established needs. Both WA and SA are 
proposing to do so by addressing those needs to attach to deficient legislation and produce 
a healthier franchising environment to attract more confident state investors.  The federal 
government has not addressed those needs and appears unlikely to do so. It has been left 
up to the states to act and the states propose to act. 

‘It is the Society's position that a code regulating business operations is more consistently 
provided for at the Commonwealth level. The ACCC has dedicated funding for investigation 
and regulatory powers for enforcement. Introducing a state based regulatory code will see 
disparity between the states which has the effect of lessening franchisor confidence and 
certainty in opening and operating franchises in Western Australia.’ 

Conversely it can be effectively argued that where risk of abuse is addressed confident 
franchisee investors will be a boon to economies and quality franchisors will prosper and be 
protected from reputational damage.  A process to detect and therefore minimize rotten eggs 
increases the consumption of eggs. 

The largest, by far, component in capital investment in any franchise network comes from 
franchisee investors.  Where franchisors choose to avoid compliance to the Code the states 
may avoid the costs associated with such franchisors and benefit from reduced costs with 
those choosing to move to federal protection of breaches of Law.  

Anecdotal evidence, Inquiry submissions, findings and recommendations support the need 
for far better legislation and regulation. Federal and State Parliamentarians from all sides of 
politics understand that the level of disastrous franchising outcomes is not acceptable. The 
Small Business Ministers of the Commonwealth Government of Australia have shown no 
interest in the welfare of franchisee families and their failure to participate in meeting needs 
leave state governments without a choice.  What is needed is to answer questions on reform 
and deliver a solution sooner rather than later. 

I’m assured that the Queensland Law Society recognizes the tragic inequity that franchising 
has become for too many franchisees. It is now hoped that QLS or any other Society of legal 
professionals will participate in preparing a need’s based solution. 


